i FTATE OF MONTANL
HFFI'}II.E TIE BAART OF FIESONNEL IPrEALE

TH 'TE MATTER OF UNFARIF LABDT DRACTICE BL2=7R0:
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1| Affilfated with the HONTANA I
EDUCATION ASSCCTATION, |
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BOMID OF TRUSTEES, MONSEVELT
Efl COumTY SCRODL BISTRICT NO. &S,

o mhd S6F,
Ill': s fendane,
11 ll-iii'ill-lii'lﬁﬂﬂlll.l'ﬁﬁﬁ-lll-iii
- The Findinge of Fack, Conclusions of Lau and Frpormandeid
- Crder wera isaved by Hoarlig Examiner Jaff Andrews Gl Bppiepher
iy 24, 1099,
el hetornel far Cogmplainsnt, Fall e Loring, FLlad ERCeprions
ol t the Hesrlpg Examiner*s Fiandings ot Pack, Cenclustions ol Lovw
il wrul lecummended Order on Howarbaer 31, Lu7e.
i Aftet revlewling the record and coneidering the brisfs and
% ordl arguwsntys, the Board orders as followss
i L. 1T 15 .0ORDERED, that the ckcoptlons of Camplalnant ko
i the Hearing Bxaminer®e Findings of Packt, Csnolusions of Law and
a4 I' Mgcommended Ocder are heroby denled,
E:IE 2y IT IS DRUERED, that this Boerd therctars arlape the
gq Firdinas ol Pact, donclusions of Law and Becomnshided Grder as tho
a8 Final oDrdec af Lhisd Deacd.
- ATED this _.'."."E doy of Dacender, 1979,
ey HORRD OF PopsodMNEL AFPERLS
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CERTIFICATE OF HATLING
Li dennifar Jacobsan, de hereby certlfy and scare that @
nailed 4 true and eoccect gopy of the abowe FINAL OROER ta the
Tollowicg persans on . che ﬂ{ﬂ day of Docamizer, 19793

Emilie laring

HILLEY & LOETHG; P.C:
1713 Tenth Avanms Eoull
Grant Falle, MT 559405

duhn Wnrper

HERER, BOSCE, KUK, DOGOALE:
HANER . & HMAATIH

1th Avenus at 4th Stceet

Hawra, Monkame 5%507

HoA




STATE OF MONTANA
BEFOHE THE BOAED OF PERSOHMEL APPEALS

IH THE HATTER OF UNFAIR LABOR IRAECTICE 2312=T81+
BEOCETON ECUCATION KEA0CIATION,
AFFILIATED WITH THE HONTRHA
EDNCATION ASSOCIATION,

COMPLA T HMANT FIRDIRGS O0F FACT,
CONCLUSIONS OF LAW, i
Vs, AND: HECOMMENTIED GRDEH |

Ci— " — " i ™

BORAD OF TEUSTEES, ROOSEVELT
COUNTY SCROGL DISTHICT BESS 4 §5p

LEFENTANT, )

Aok & & & b b oF @ OE k& Ak Ak E

I HTRGCNCT IOM

On Hay %, 1378, tha Complainant Iiled an unfair laber prioe-
tice charge with the Board of Persannel Appeals alleging that the
Defendant violated Section S9-1G05(21}ia) and (e), RA.C.M. 1947,

Defendants answer was- filed oo May 16, 1976 and denies all
the sllegatiane.

A hearing on this matter was keld on June &, 1978, in Erocktoa
Montana. The Complainant wae representod by Mo, Enilie Loring of
the law firm of Hilleay and Loring, F.C., Grest Falle, Mantana;
the Defendant wag represented by MNr. John Warper of the law firm
of wWeber, Bosch, Kulr, Dugdale, Warner and Wartin, ®avre, Montana.

Ag the duly appointed Meacing examiner of this Board, 3
aonducted the bearing in accordance with Che Monbana Réministra=-
tive Procedurss Act (Sections 02-4201 to A2-4225, B.C.M, 1%47).

Aftar & thorough reviow of the recard of the case, | make
the following:

FIHODTHGS OF FACT

1. Mr. Jemes Carlisle wag a teacher enmployed by the
Brockton Schasl District during the 1976-T7 and 187T=TE gchool
yeare. In Aprll of 1978, he was notified that his teaching

Contract would not be renewed for the 1976-T79 achool year.
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Education Accociatlon, having served as its president and chief

negotiatar,

3:

between Carlisle and Schosl Superintendent Gavié Wilgons

i)

By

=4

)

4.

nntforpsances,

&)

By

L

decicion in the matter of Mr. Carlisle on the basis of the avalu-
aLions, primarily that by Mre. Fisher. and that they discounted
the evaluations by Mr. Wilson becaunss of the well known antagans-

izm between Wilson and Carliole.

Ar. Carlisle was an active memboer of Che Brackton

Congiderable Testinony was taken as to ongoing problems

In July of 1979, WHleon questioned Carlisle about whiy
he would wanl to ke involved in union accivities.
Wilgan atated to Mr. Duabe Braut, a teachsr in Foplar,
that the last Luo union presidents had not been renswed
and that Carliele would not ba renewed.

Cn- Eeptenber 23, 1977, wilson asked for nanes of union
membare and criticized the union's method of chaooming
its naooflatorcs.

In his capacity as union president, carliale filed
numeraun grievances with Wilson, This angered Wilson
end he consldered Carlisle the instigator of the grigy=

ANCERE.

Several avaluations were made of Carliclets taaciing

The first, done by Elenentary Principal Montoay, as

well ag two others by Soperintendent wWilson, wers
negative. Wr. Carlisle disagresd with these evaluations
but was not allowed sdeguate cpportunity for rebuttal,

A fourth evaluation wes done by Nellie Fiahas, & weteran
teacher but not professicnally qualified to make =
formal evaluation. This evaluation was also negatlive.
Mre, Fishetr further testified of preblems with discipling
nmd parental diccontont with Mr. Carlisle. '

dcheol Board members testlfied that they nade thair
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6. Two othor teschers, both members of tho union negoti-
Atlng team, who received fawvorable evaluations were renswed for
the 1977-78 achool year.

T Mr, Gary Melbourne, a School Roard ménbér stated in
Iespohse to the queslion "Did union activities play any part in

K. Carlisle not belny renewed?® that "I'd be lying iF I said it

| didn'th,

DISCUES TN

A charge of union interfecence, i.0, the disniassal of an
enployea for union activities, presents a very difficult problemn
for the hearing examiner. On one lLand, this Board im very reloc-
tant to interfere in the cights of an elected body to hire and
fire as it =sees fit. oOn the other hand, the dismicexl of a
teacher for unien activities can have gevere ramifications For
Lhe teacher, for the union, and for public employea collective
bargaining. The ramifications becoms sven more severe L the
digniagal war dong wnder the guise of {ncompetence whan in Capt
the dismissal was n teeult of union activitles,

I ULE #1Z-74, wo¢ are faced with the interpretation:and
regolution of four concepte. They are:

s An employer may discharge an enpployee For a good cescon,
for a poor resgon, or for no Teason at all, so long as no sCatu-
tory provislong are vwiclated (NLRR v, Copndensor Corp., 128 F. 2d
67, TS LERM 3002 .

2. 1f the discharge was partially motivatad Ly the employes’

unlen estivity, it ip unlawful., (Billinges Fdogation Association

iw. School District #2 and Billings High School MMatrict, UL

W28-T6).
Aij [f thore i1e substancial evidence that the ampLloves Was
11legnlly discharged, then the burden dis on nanagement to show

that the reason for discharge was oot unien related (ULE #28=-746).
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4. An unsatisfactory employes cannot place himself in a
batter position becusse of provected union activities. (ML,
Healthy City Schocl District Board of Sducntion . Oayle, 329
U.5.. 274, 207 (1977)).

Substantial evidesce has boen presentsd that the nen-renswal
of Mr. carlisle's Eeachlng sonbract was ab lepst Partially moti-
vated by hia union activities. The most damagqing evidence, of
Couree, wag the- ddniesion of School Board menber Gary Melbonrne
ta that effect, Fiurther evidonce shows the anti-unlon bias of
Buperintendent Wilson which was frequeatly ditectad tewerd Hr,
Carlifle because of hig position as union president., Thie ic
dufficient to shift the burden to managemant to prowe its innc-
conGe.

The School Board made a very conviocing case for its inno-
ceice.. Mr. Carliele wan evaluated a total of four times: hy
Elémentary Principal Honteau; twice by Superintemdent Wilgon, and
by Mra. Hellio Flsher. All four avaluations Were nasga i,
Testimony from the School Board was that their decisions ae- Lo
who would or 'would not be offsred cantracts were made almost
Bolely on the advice of Mrs. Fisher. The svaluations made by
Buparintendent Wilson were discounted by the School Board becangs
of the w=ll known conflict between Wilson and Carlisie. It was
Mre. Fisher's report te the School Beard that Mg, Carlisle was
nol performing adequately elther in teaching ot in disciplins.
Rlthough Mrs. Figher was ot professicnally gqualified to make
these avaluaticns, the Schonl Board seemed to place great confi-
dence in her oplnion. Tt if my opinlen that the decision to not
ranew My, Carlisle's copbract wae made primarily on the recomman-
dation ol Mrs. Fisher and net because of Mr. Carlisle's union
activity,

Thie decision has bean difficult te make because I do pot

fael Mr. Carlisle has been treated falely: unfortunately no
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relief can be nade by this Board., T do nob think Hi. Carlisle
wat given @ falr and professional evaluation either while le was
Leaching or at the tips of his nan-renawal. He wig not fqiven an
appartuntty to anewer the complaints mpde about kim. The Schasl
Board!'s decision, while not diecrininatory, was cectainly not
nada 1% & manner belltting his professionnl status and the affects
such a decision may have.

COHCLITS TOMNS OF 1AW

The allegatlion that the Bosrd of Trustess, Koosavalt County
dchool Pigtrict HNo. 55 and 55F, has engaged in an unfair labor
practicn within the neaning of Sectiong S9-1605(1)(a) Aand (o),
R.C.M, 1847, had not been sustained by the Brockbon Education
Association.

BECCMMENDED CROER

The unfair labor practice charge Flled by the Rrockton
Education hosoniation againet the Board of Tristees, Roosevelt
County Echoal Digtrict Ho, 55 and S8F, ie heceby dicnisaed,

pated this WYY day of septomber, 1479,

=ff InArowe
Healing Exanine
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